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the District Court erred in enjoining the 


from seizing assets, of William 8B. Duffy Carting 


District Court erred in failing to enter 


conclusions of law when it 


an 


states. 
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| STATEMENT OF THs CASa 
This anreal is taken from 2n order of tne United States 
District Court for Districy ef! Yor! ntered 
July 3. 13" ( E : ro, Cc % 1 1 ? i 
Devartment, Internal Revenue cervice, if : sets of 
Slliam 3. Duffy Carting Company, Inc. in which the pvlaintir 
fRobert J. Mykins} claims & sec rity interest Ca. i tine ; 
this Court shall enter 2a further oruer nerein,. P ¥. 
The United States filed a notice of arrea. ent 3% , . 
The jurisdiction of this Court is invoxed under the pre 
f 23 U.S.C., Section 1292(a)(1). 
SEE stances surroundl: t c ( that r . ‘ 
are 2s follows: 
Robert J. cins, the plaintiff, filed a complaint’ 111 : 
that he, together with Robert H. Schmidhammer, entered into 2 
management agreement with William B. Duffy Carting Com ne’. 
("Duffy") on July 16, 1974, pursuant to which Mykins advanced 
certain funds to Duffy. lMykins alleged in his complaint that ic 
and Duffy entered into 2 Security Acreement on Niy 37; 1974s" 
which the plaintiff herein obtained a security interest in Le Ot 
Wm. B. Duffy Carting Company, Inc. personal property, debtors 
accounts, contract rights, chattel paper, accounts and contract 
rights now owned or hereinafter owned by wm. B. Duffy varting * 
: a, RR.” references are to the separately bound recora appendix 
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Company, Inc.” The security arreement annexed to the complaint, 


nowever, states that the security interest ran only to Duffy's 
current and after-acauir "Accounts, Contract shts or Chattel 
Paper.” The complaint went on to allerce that yhins nad filed 
financing statements, copies of which were also tacned to the 


complaint, in the office of the Monroe County clerk's office on 


July 17, 1974, and in the office of the Secretary of State of 


troar Pm sie Saw ¢ mira 4 aK 7} Nie a oe +Y oe 4m + u 
New York on September 26, 1974. These financing statements, 
however, asserted a security interest in a more limited class of 


Duffy's assets than was set forth in Mykins! complaint. The 
financing statement filed with the Monroe County clerk's office 
merely advised that a security agreement existed between the 
parties covering "ALL ACCOUNTS RECEIVABLES", together with 
"Proceeds". The financing statement filed with the New York 
Secretary of State similarly advised that a security agreement 
existed between the parties covering "ALL ACCOUNTS RECEIVABLE 
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In his complaint, Mykins further alleged that the United 


States Treasury Department had filed a federal tax lien in the 


amount $78,681.29 against Duffy with the Monroe County clerk's 
office on or about January 21, 1975, that it had seized various 
items of Duffy's personal property, that it had sold that 
property at a public sale on May 15, 1975, and that it had 
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accounts receivable in which the United States of America nas a 
first lien by virtue of the several filings of Notices of Federal 
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3/ On Aprit 210, 175, a notice of levy was served upon Duffy' 
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’ Ae 
i tes filed a motion to dismiss t ( 1 es 
t the complaint failed to state 2 cause of 
tne court could grant relief, that the court 
‘tion over the United States, which had not waived 
nity, and that the complaint sought injunctive 
2g prohibited by Section 7421(a) of the 1s 
> Code. 
28, 1975, hearing the District Court entered 2n 
lykins to respond to the United States' motion 
r before September 15, 1975, and enfoinea tne 
32121) any of Duffy's assets in whic ivkins 
rest until further order of the court. ina 
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that the plaintiff required to post a 
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SUMMARY OF ARGUMENT 

In this suit by a creditor arainst the Gover S ter 's 
money judement and an injunction arainst the United States 
restraining it fxr furtner levying uron t! sdbtor's assets, 
the District Court issued an order e:.7o2 tire ted State 
rr rsuings lectio ox b # wit res © tt tre t t 
assets. 

This order cannot be sustained. The injunction olates 


the provisions of Section 7421 of the 1954 Internal 


+5 CT A L a WeVOoTive Code, 
- 
except as to the debtor's accounts receivable. section 7 ars 


all injunctions restraining the collection of taxes exce 
those specific exceptions enumerated in the Code. 
here claimed that his suit was brought pursuant to Section 7/26 
of the Code, which permits a court to enjoin enforcement of 


outstanding tax levies if enforcement of those levies would 


defeat security interests having priority over the tax collector's 
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claim. However, the facts as alleged in the creditor's complaint 
demonstrated that his security interest covered, if anything, 
only the debtor's accounts receivable. The injunction that was 
issued prohibited collection activity not only with respect to 
the debtor's accounts receivable, but also with respect to a 
much broader class of assets and not only enjoined enforcement 
of outstanding levies but barred issuance of w levies, 
Accordingly, the injunction below was broader than permitted by 


Section 74°06 and thus contrary to the anti-injunction prescrip- 


tion of Section 7/21. 
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(421, but t manner in which it was issued wis contrary to the 
provisions of the Federal Rules of Civil Procedure. Rule 52(2a 
oF ] res wnat 2 strict Court nt 4 nes of 
fact oneclus S L t 33 3 pre unetic ‘ 
he court below failed to do so. \ecordinsly, even the small 
portic of the mction belc ech conceivably i 
falle thin 7% Court's power under ction of the 
must be reversed and remanded for t! entry o : ’ a 
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INTRODUCTION 

This suit was brought by Robert J. Mykins against the 
Internal Revenue Service allegedly to protect Mykins' security 
interest in certain property owned by the William 3B. Duffy 
Carting Co., Inc. Mykins alleged that he had lent Duffy money 
and that he had obtained a verfected security interest 
certain of Duffy's assets as security for those loans. He furt! 


alleged that the Internal Revenue Service had seized and sold 


certain of Duffy's property to meet Duffy's past due tax 


liabilities and was then proceeding to seize other assets owned 
by Duffy. Mykins sought an order requiring the Internal Revenue 


Service to turn over the proceeds realized on the sale of the 


atv fy 


seized property and, additionally, orders enjoining the Internal 


} Ss of leyy ¥ . . until 


such time as * * * [his] security interest in im. bB. Duffy 
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Carting Company, Inc. has been satisfied” and enjoiving 211 
parties upon whom notices of levy had previously been served 


"from vayinge any monies over to the * * * [Internal Revenue 


Service] until such time as * * * [Mykins'] security interest 
has been satisfied.” (R. 5.) 

The Government filed a motion to dismiss tne complaint ana 
the court below held a hearing on the matter on June 22, 1975. 


At the conclusion of that hearing, the court enterec ar order 
enjoining the Internal Revenue Service from "seizing any assets 


of William 38. Duffy Carting, Ine. in which plaintiff [Mykins] 


©3 Bs L-*d 
claims a security interest until such time as this Court shall 
enter a further order herein." (R. 67.) No further order has 


h/ 


been entered. 
We submit that the District Court erred in granting tis 


injunction, As the Supreme Court (Bob Jones University v. Simon, 


We have been informed that on October 29, 1975, Wi 
Duffy Carting Company, Inc., filed a petition under Ch: 
of the Bankruptcy Act c. 541, 30 Stat. 544 (11 u.s.c n the 
United States District Ccurt. Despite the fact that the tax 
debtor has filed a petition under Chapter XI of the Bankruptcy 
Act, the issue of the adh ting ef the district court's issuance 
of an injunction has imznediate imvortance. The richt to initiate 
further collection activity may still be a significant rignt 
Even suming, arguendo, that the Bankruptcy court has already 
is sued an order prohibiting further collection activity outside 
the Bankruptcy court, the Bankruptcy proceedings may be terminated 
in the future and prompt creditor action may again become an 
important matter. Moreover, tne present injuncti on arguably 
precludes the Internal Revenue Service from proceeding further 
with tne sale of tne debtor's assets upon which it has al sige, ° 


levied or which it has in its possession. tnder Fhelrs v 
ot _— sy T° ae ae ' , i. ~ 4 a =< > Vere TAT S P 
Cates, oe v] ; ‘ é os ’ r he cl 


the Tiited states to such assets is 2nvarently surerior to that 
of the trustee in bankruvtcy. further, the United: states prior 
to the issuauce of this injunction scized Durfy's operat: , 
rights. ‘The possibility that these valuable op: rating rights may 
decrease substantially in value if the tax debtor is unable to 
continue in business presents one more reas n why prompt 


resolution of the injunction's propriety is imperative. 
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Which might have been issued to Duffy or 
any action related to the present tax liabilities 
Court. There is, of course, one additional 
exception to the anti-injunction policy of Section 7421, the 
judicially created except gn0Chs Li 
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370 U.S. 1 (1962). Under that exc 
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eption to the 


Licy, 2n injunction may issue if equity ° 
exists and it is clear that under no cireunstances 


could tie Government ultimately prevail. As we shall snow, the 
GOVernicnt ougnt to prevail as to most of the maiters here 
fan T+ } i a 
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that such rrorerty was wroncfully levied ur 

may bring 2 civil action against the t 

States in a district court of the Unite 

State>. Such action may be brought witheut 

recs:'3. to whether s 1 prorert Ls Ob 
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or his delegate. 
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(vb) Adjudication.--The district court 1 
*urisdicticn to grant only such of che followi: 
forms of relief as may be appropriate in the 
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We contend that the injunction , 


ted States 


sranted below runs counter 


to the anti-injunction provisions of Section 7421 and that it 


fails in many critical respects to come within the exception 


to that statute set forth in Section 


contend that the injunction forbids Internal Revenue 


ahs 
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6. Specifically, we 


Service 


collection activity with respect to certain assets in which 


Mykins, under the most expansive reading of the pleadings below, 


cannot even claim to have a security 
certain collection activities which, 
provisions of Sections 7421 and 7426 
Code of 1954, the district cour 


the 


Moreover, 


injunetion that was 


issued was 


interest and that forbids 


under the applicable 
of the 


Internal Revenue 


withor in. 


entered in 


contravention of Rule 52 of the Federal Rules of Civil Procedure 
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Section 7°06 of the 1954 Internal Revenue Code permits 
suits by third parties against the United States where the 
Government has "wrongfully levied" upon property in which such 
person "claims an interest in or lien on such property". Sec. 
7426(a) of the Code. This statute, however, does not give the 
District Court unlimited power to award relief in such suits. 
Instead, under the statute the relief the court may award is 


4 


limited to the awarding of the property, or a money judgment, if 


the court determines that property has been wrongfully levied 
upon. (Sec. 7426(b)(2-4).) Tr: statute goes on to provide 

that a court may grant an injunction to "prohibit the enforcement 
of * * * [a] levy or to prohibit * * * [a] sale," if the “levy 
or sale would irreparably injure rights in property which the 
court determines to be superior to rights of the United States 
in such property." And see Treasury Regulations on Procedure 
and Ldministration (1954 Code), §301.7426-1(b)(1)(i), Appendix, 
infra, stating that the court, upon a finding that the property 
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wroncfully levied upon, may grant an injunction pro- 
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hibitine the enforcement of a levy or the sale of the property 


"Sf such sale would irreparably injure rights in the 
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which are suverior to the rishts of the 'mited States in such 


The facts, taken from Mykins complaint, show that lykins' 


sole claim against Duffy's assets is based uvon the security 


. asserts was obtained wunon tne sirni: of the 
securit isreerent and the financinea statements 1 : = 
with the Monroe County Clerk's office and 
with the New York Secretary of State on July 17, 19/-+; 
September 26, 1974, respectively. It is, of course, true that 


nile the Government has 2a perfected lien for unpaid taxes fron 
the moment that the tax is assesied against a del 


by recording the amount of such tax liability in tne office of 


the District Director of Internal Revenue (United States v. 


ineffective against “any purchaser, holder of a security 


interest, mechanic's lienor, or judgment lien creditor” until 


) 
A) 


notice of such lien has been properly filed. Sec. %323(2), 
Appendix, infra. This notice was, acco rding to Mykins' complaint, 


not filed until January 21, 1975. Accordingly, then, to tne 
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extent Mykins' security interest in particular as 


security agreement and financing statements was perfected 
if 
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under state law and choate under federal standards, his lien 
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the tity of the lienor, the amount of the Iven, and, che 


pronerty which is subtect to the lien are certain. lllinois Vv. 
Campbel 7 3290 U.S, 302 (1940); United States v. Sec urity Tr. « 
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So 


would have priority over the Government's tax lien, and the 


: District Court would have had jurisdiction to issue the 
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the evidence in the record does not establish tnat ; rd a 
perfected security interest in Duffy's "yersonal pi ; 
debtors accounts, contract rights, chattel paper, acccunts 2 
contract rights" (R. 2-3). Under the provisions of the 
Uniform Commercial Code which are applicable in the State « 
New York, a creditor must file a financing state t notifyin; 
other creditors of the extent of his security interest in the 


other 
saW S 
341 F. Supp. 810 (W.D. N.Y., 1972). Section 9-402(1) of the 
New York Uniform Commercial Code specifically provides tnat 
this financing statement-- 

‘* * © $5 sufficient if it is signed by the 

debtor and the secured party, gives a 

address of the secured party from which 

information concerning the security 

interest may be obtained, 

address of the debtor and 

ting the 
And see Cfficial Comuent, Uniform Commercial Code, sunra, : 
SOe02, snecifying that such description is sufficient 
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10t for the purpose of informing sucn 
third: party that tie exact. tem which ne Ls 
considering ts as security is already 
subject to a prior security interest, witn- 
out furtWer inouiry, though such could be 
the result of a full and complete 
number descrip 1 i "a 
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parties that a certain identifiable item, in 
this case 2 1967 3SA mot torcycle, belongin 
to or in the possession of a debtor may be 
subject to a prior security interest and that 


further inquiry is necessary to determine if 
it is the same motorcycle being “fered t! 

Ss collateral Such is known as "notice 
filing. L1 ces other partics 
notice tha dad for investisatio 


before taking as st ecurity for a loan items 

of the same tyve belonsing to the debtor or 

which he intends to purcnase. 
Accord, In the Matter of Munger, 495. Ff. 28 9211, 512 (CsA. Gy 3 ): 
"Only the most basic description of property deemed to be 
collateral for a security interest * * * [under Article 9 of 
the Uniform Commercial Code] is required by C.C.C. 5 9402. 
The test of the sufficiency of the description is whether it 
would indicate to an interested third party the possible 
existence of prior encumbrances on the collateral.” Cf. In re 
Laminated Veneers Co., 471 F. 2a 1124 (C.A. 2, 1973). In the 

nstant case, of course, the financing agreements which Mykins 

filed announced to the world only that he claimed a security 
interest in Duffy's “accounts receivable". The Uniform 
Commercial Code's definition of "accounts"--"any right to payment 
for goods sold or leased or for services rendered which is not 


evidenced by an instrument or chattel paper” (Uniform 
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Mykins had a security interest which was pexrrectea, if at. all. 


solely in Duffy's accounts receivable. Accordingly, under the 


the District Court had jur 
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solely with respect to Duffy's accounts receivable. As to all 


other of Duffy's assets, Mykins' lien was subordinate to the 
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Commissioner from issuing any new levies acainst Duffy's property. 
Nickerson v. United States, 513 F. %d 31 (C.A, 1, 1975): 
Hamilton tational tank of Johnson City v. United States, 307 
Y, Supp. 2Lic .D.. Tenn., 1972), aff'd per curias, ! F. 24 
1405 (C.A. 6, 1973). While the @tatute allows a court to 
prevent the enforcement of 2 levy, it does not authorize the 
court to enjoin 2 reatened levy. American Pacific vestment 
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As we have shown on this record the District Court was 

without authority to enjoin the tax collector from proceedir 
against any of Duffy's assets except the accounts receivavle 
which Mykins had a security interest. Under Section 6323(d) of 
the Internal Revenue Code of 1954, Appendix, infra. oreover, 
Mykins! security interest in Duffy's accounts receivable has 
priceity over the Government's tax lien only as to receivables 
earned by Duffy prior to the filing of the notice of tax lien 
and within forty-five days of that filing date. But even 
conceding, arruendo, that the court below had the authority to 

rant an injunction preventing Governmental seizure of the small 

r 

remaining class of assets,there is in this record notning to indicute 
that the court below oucht to have exercised that power. The 


court below found no facts and entered no conclusions of law at 


— 7 = 
, i : Narghi ; ; : ; : 
ONS Game 2 283atead Gne LILpGnevsone te COrasi PS ae re LS Be 
J 
no nd that. there was a real probability that mins would 
prevail at trial, or that the relative harm to the varties 
resultine from the issuance of injunction wei n favor of 
a ee ae bac . . 77 x way 1 ) ' = 
y he =A 3 ; rae Bas RS . ae eis ; 
1900)3 Erecinia: Hi lands Conserv. Vv. i . lOoSE COE. 
hha S20920 ‘ ' 1 7 . de aes ro 3 ae —<_ p 
. A \ erhe 5 nn . . ‘ - . . 
Internatio: ge 2 ae if, Be 26 SOT Vesa. ¢ 2073S he oa ; 
‘Be yt a T , a ar Y hhc t 4 ? f “7 
Court in Lemelson v. Oa ) Fe ead Yoo. § (1971); 
rd } peaerancrnivead.§: Towar eniurtt.s 4 Here of Fart ay 
(1971), na recogpnized,& lower couru’s f2 ndings of fact and 
conclusions of law: 
5 a ie Rs ay : 7 , , 
[aid] “the appvellate court by af rding it a 
‘ cle r r L OF asis 
of tied Court. rr 
mS H ge Bs. i roceaure, 
. Sou cae Bunhetadt w 
+ 5 www A wha e 
. : a O%% ToOwTy TS 
a ° ae { \ Lhe s &5 js 
ras jiafinite 1a Jaei } 
ole oD Ae me 4 ~~ 4 “ wn Muec \ 4 \A 
by the case, Wright, Federal Courts 1 
o a ° _ '" = 
S 96; and * * * [serve] to revoke “care on 
¥ P . em 4 ‘ nm wet oy] oe , s aAarartai : “ 
the part of the trial judge in ascertainins 
7 bs : oe a ee = ¢? . — 7 
the Facts. : tes Vv. ( 255), 
7" ey Q* 
F. ed 9 
nom. 
+) eS 
316. i 
(1942) 
ie ° 
It is undoubtedly for this reason that Rule 52(a) of the Federal 


Rules of Civil Procedure require the entry of such findings of 


fact and conclusio 


of law whenever @ court grants @ preliminary 


injunction. The failure of the court below to enter such 
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findings and conclusions was plain error. tCCOPUL vy, even 
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; mineS to be superior to rirht of the United States in 
such property, the court may eFrant an injunct nN 
prohibit the enforcement of such levy or to prohibit 
such sale. 

(2) Recovery of Droperty.--If the court determines 
that such property has be wronrfully levied upon, the 
court may-- 

(A) order the return of specific property if 
the United States is in possession of such property; 

(B) grant a judgment for the amount of money 
levied upon; or 

(C) grant a judement for an amount not exceedine 
the amount received by the United States from the 

Sale of such property. 
por the purposes cf subpearagrapa (C), if tne property Was 
Aerlarenda nijyrpt : ¢ nite 7 < ‘ ‘ 7 
Suant to section fA226(a) (retattine tO manner ara val sities wel, 
Of sale), the United States sholl he treated as havi: 

‘ received an amount equal to the minimum ¢ rice determined 
: : 1 ear KALE ER amount r VeU 
} +} T’.. ¢ 4 | o4 ‘ . + . — 

t } 1 I ys 
. 


of such 


such sale 


in such 


*% 


